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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re:  Bky. No. 04-44774 (RJK) 
 
Susan M. Mitchell,  Chapter 7 Case 
 

Debtor. 
  
 

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY 
  
 
TO: Debtor and other entities specified in Local Rule 9013-3. 
 

1. M&I Bank FSB (“Movant”) hereby gives notice that a hearing on its Motion for Relief 

from Stay will be held at 2:00 p.m. on November 4, 2004 in Courtroom No. 8 West, at the 

U.S. Bankruptcy Court, U.S. Courthouse, at 300 South Fourth Street, Minneapolis, Minnesota, or as 

soon thereafter as counsel can be heard. 

2. Any response to this motion must be filed and delivered not later than November 1, 

2004, which is three (3) days before the time set for the hearing (excluding Saturdays, Sundays and 

holidays), or filed and served by mail not later than October 26, 2004, which is seven (7) days before 

the time set for hearing (excluding Saturdays, Sundays and holidays).  UNLESS A RESPONSE 

OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT THE MOTION 

WITHOUT A HEARING. 

3. Movant brings this motion pursuant to 11 U.S.C. § 362 and Bankruptcy Rule 4001.  

This motion is filed under Bankruptcy Rule 9014 and Local Rules 9001-1 to 9019-1.  This proceeding 

involves certain real property of Debtor which is subject to a mortgage lien held by Movant (the 

“Property”).  The Property is located in Renville County, Minnesota, and is more fully described as: 
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West 110 feet of Lots 2 and 3, and the North 15 feet of the West 110 feet of Lot 6, 
Block 8, Original Plat of the City of Renville, Renville County, Minnesota. 
 

Movant requests relief from the automatic stay to foreclose its mortgage lien on the Property. 

4. The Court has authority to hear and finally determine this motion pursuant to 28 U.S.C. 

§§ 1334 and 157, 11 U.S.C. § 362(d), and Bankruptcy Rule 5005 and Local Rule 1070-1.  The 

determination of this motion constitutes a core proceeding pursuant to 11 U.S.C. § 157(b)(2)(G).  The 

petition commencing this Chapter 7 case was filed on August 25, 2004.  Debtor’s case is now pending 

in the Court. 

5. On or about September 20, 2002, Susan M. Mitchell, a single person, executed a 

certain Mortgage Note and Mortgage Deed covering the Property in favor of M&I Bank FSB.  Copies 

of the Mortgage Note and Mortgage Deed, together with evidence of recording, are attached. 

6. Debtor is in default on the mortgage as of September 27, 2004 for four monthly 

payments for June through September 2004, motion costs and late charges, in the total amount of  

$2,370.85.  This default will increase to $2,395.85 on October 10, 2004, when another late charge 

becomes due.  Neither the Chapter 7 Trustee nor the Debtor has made any post-petition payments on 

the mortgage loan with Movant. 

7. The total indebtedness to Movant, as of September 17, 2004, is as follows: 

Principal:  $48,009.08 
Interest (to 9/17/04):  1,165.88 
Late Charges:  75.00 
Costs:  230.50 
Motion Costs:  875.00 
TOTAL  $ 50,355.46 

 
8. Interest continues to accrue on the indebtedness at a per diem rate of $8.51. 

9. With respect to property of Debtor or the estate, 11 U.S.C. § 362(d)(2) provides that 

the Court may terminate or modify the automatic stay if: 
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(a) The debtor does not have an equity in such property; and 
 

(b) Such property is not necessary to an effective reorganization. 
 

10. Movant requests that the Court grant relief pursuant to 11 U.S.C. § 362(d)(2).  Debtor 

has little or no equity in the Property.  Debtor listed the market value of the Property in her schedules as 

$50,000.00.  The indebtedness to Movant currently exceeds Debtor’s estimated market value of the 

Property.  Taking into account usual selling expenses of 10% of the selling price, Debtor has no equity 

in the Property.  Debtor’s lack of equity in the Property constitutes reason to lift the stay pursuant to 

11 U.S.C. § 362(d)(2). 

11. Movant requests that any order modifying the automatic stay be effective immediately as 

allowed under Federal Bankruptcy Rule 4001(a)(3).   

12. Movant also requests the Court grant relief pursuant to 11 U.S.C. § 362(d)(1) for 

cause.  Movant is not adequately protected.  There is no equity cushion in the Property and neither 

Debtor nor the Trustee have made any offer of adequate protection. 

 WHEREFORE, Movant, by its undersigned attorneys, requests relief from the automatic stay 

provided by 11 U.S.C. § 362(a) for itself and its successors and assignees to foreclose its mortgage lien 

on the Property, and for such other relief as may be just and equitable. 

Dated:  September 27, 2004. BEST & FLANAGAN LLP 
 

  By /e/ Patrick B. Hennessy  
   Patrick B. Hennessy 
   Atty. Registration No. 124412 
   Attorneys for M&I Bank FSB 
   225 South Sixth Street, Suite 4000  
   Minneapolis, MN 55402-4690 
   (612) 339-7121
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re:  Bky. No. 04-44774 (RJK) 
 
Susan M. Mitchell,  Chapter 7 Case 
 

Debtor. 
    

 
MEMORANDUM OF LAW 

    
 
 M&I Bank FSB (“Movant”) has moved for relief from the stay provided by 11 U.S.C. 

§ 362(a) with respect to property of the estate of Debtor as described in the motion.  The facts are set 

forth in the motion.  Movant requests relief under both 11 U.S.C. § 362(d)(2) and § 362(d)(1). 

1. With respect to property of Debtor or the estate, 11 U.S.C. § 362(d)(2) provides that 

the Court may terminate or modify the automatic stay if: 

(a) The debtor does not have an equity in such property; and 

(b) Such property is not necessary to an effective reorganization. 

As the term is used in § 362(d)(2)(A), “equity” simply means the difference between the value 

of the property at issue and the total amount of the liens against it.  Stewart v. Gurley, 745 F.2d 1194 

(9th Cir. 1984). 

2. Movant requests that the Court grant relief pursuant to 11 U.S.C. § 362(d)(2).  Debtor 

has little or no equity in the Property.  Debtor listed the market value of the Property in her schedules as 

$50,000.00.  The indebtedness to Movant currently exceeds Debtor’s estimated market value of the 

Property.  Taking into account usual selling expenses of 10% of the selling price, Debtor has no equity 
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in the Property.  Debtor’s lack of equity in the Property constitutes reason to lift the stay pursuant to 

11 U.S.C. § 362(d)(2).  

3. Debtor filed for protection under Chapter 7 of the U.S. Bankruptcy Code and the 

“effective reorganization” provision of § 362(d)(2)(B) does not apply. 

4. 11 U.S.C. § 362(d)(1) authorizes the Court to grant a creditor relief from the automatic 

stay for “cause”, which includes the “lack of adequate protection of an interest in property of [the 

creditor]”.  Movant is not adequately protected as contemplated by 11 U.S.C. § 361.  The failure of 

the Chapter 7 Trustee and Debtor to maintain regular periodic payments to Movant demonstrates their 

inability to provide adequate protection of Movant’s mortgage lien on the property. 

Dated:  September 27, 2004. BEST & FLANAGAN LLP 
 
 
 By /e/ Patrick B. Hennessy  
  Patrick B. Hennessy 
  Atty. Registration No. 124412 
   Attorneys for M&I Bank FSB 
  225 South Sixth Street, Suite 4000  
  Minneapolis, MN  55402-4690 
  (612) 339-7121 
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 UNITED STATES BANKRUPTCY COURT 
 DISTRICT OF MINNESOTA 
  
 
In re:  Bky. No. 04-44774 (RJK) 
 
Susan M. Mitchell,  Chapter 7 Case 
 

Debtor. 
  

 ORDER MODIFYING AUTOMATIC STAY 
  
 

This matter came before the Court for hearing on November 4, 2004, on the motion of M&I 

Bank FSB, for relief from the automatic stay to foreclose its mortgage lien on certain real property of 

the Debtors (“Property”).  The Property is located in Renville County, Minnesota, and is more fully 

described as follows: 

West 110 feet of Lots 2 and 3, and the North 15 feet of the West 110 feet of Lot 6, 
Block 8, Original Plat of the City of Renville, Renville County, Minnesota. 

 
Appearances of counsel were noted on the record.  Counsel were heard.  Based upon the 

verified Motion of movant, supporting Memorandum, the files and records herein, and arguments of 

counsel: 

IT IS HEREBY ORDERED that the automatic stay provided by 11 U.S.C. § 362(a) is 

modified to allow M&I Bank FSB, its successors, and/or its assignees to foreclose its mortgage lien on 

the Property in accordance with the terms of its Mortgage Note and Mortgage Deed and the laws of 

the State of Minnesota.  Notwithstanding Fed.R. Bankr. P. 4001(a)(3), this order is effective 

immediately. 

Dated: November _________, 2004           
Robert J. Kressel 
U.S. Bankruptcy Judge 


